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Case Citation: Geovanni Hernandez-Montiel v. Immigration and
Naturalization Service, 225 F.3d 1084 (9th Cir. 2000).
Parties: Geovanni Hernandez-Montiel (“Geovanni”), Petitioner
Immigration and Naturalization Service, Respondent
Facts: Giovanni sought review of the order given by the BIA, which rejected
his application for withholding of deportation and asylum. The petitioner
testified that he became aware that he was gay since he was eight and
from age 12, he started behaving and dressing like a woman. The
petitioner received many warnings from school officials and family owing
to his sexual orientation. Apart from the offence committed by family and
school members, the petitioner endured harassment and persecution from
the Mexican police officers, who strip-searched him on various occasions.
Geovanni was sexually assaulted by the police officers twice. His life was
threatened. Some of the attacks were brutal and yielded to his
hospitalization. Geovanni fled to the US in October 1993, but was
apprehended a few days later. Geovanni re-entered the US on October 12,
1994, uninspected.
Procedural History: The petitioner filed an application in the US Court of
Appeals for the Ninth Circuit for withholding of deportation and asylum on
February 22, 1995. The petitioner sought review of a decision made by the
BIA that rejected his application. The BIA, sided with the immigration judge
(IJ), threw out Geovanni’s appeal stating that he did not fear persecution or
have a feeling of apprehension over prospective persecution on the
grounds of his membership in a particular social group. The IJ rejected
asylum on the discretionary and statutory basis. Although Geovanni’s
testimony was found to be “credible,” “consistent,” “truthful,” and “rational,”
the IJ concluded that the petitioner fell short of demonstrating persecution
“on the grounds of a particular social group.”According to the BIA, the
petitioner fell short of establishing statutory eligibility for asylum. The BIA
maintained Geovanni failed to “demonstrate that the abuse suffered arose
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from his membership in a particular social group.”
Legal Question: Whether the petitioner was persecuted on the basis of
belonging to a “particular social group?” Whether gay men bearing sexual
identities within Mexico comprised a protected “particular social group,”
and were they entitled to withholding of deportation and asylum? Did a
presumption exist for the petitioner to have well grounded fear of future
persecution on his return to Mexico?
Holding: Yes. There was a basis under the Immigration Law for denying
asylum and withholding of deportation. The court found that BIA’s decision
was not supported by substantial evidence. As a matter of law, gay men
bearing female sexual identities within Mexico comprised a “distinct social
group” and Geovanni was a member of the said group. Hence, the
petitioner’s female sexual identity was incontrovertible since it was
intrinsic to his identity and he should not be compelled to change his
identity.
Court’s Rationale: The court applied substantial evidence tests to
establish whether the petitioner belonged to “particular social group” as a
matter of fact. The court held that a “particular social group” is shaped by
deliberate association, or by intrinsic characteristics, which are central to
the identities or consciences of the members to the extent that the
members cannot or should not be compelled to alter it. The court
determined that sexual orientation and sexual identity could be adequate
grounds shaping a “particular social group,” especially where persecution
was meted on the basis of sexual orientation. The court determined that
gay men with female identities constituted a “small, easily identifiable
group.” The court also observed that the female sexual identities were
pertinent to human identities to be compelled to alter them. The
petitioner's experiences provided strong evidence that Geovanni belonged
to the “particular social group” of gay men within Mexico bearing female
sexual identities and he should not be compelled to alter his sexual
orientation since it should be regarded as an absolute aspect.
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Decision: The court ruled that, since Geovanni had demonstrated past
persecution, he had well-grounded fear of future persecution. There were
also grounds to withhold deportation since Geovanni had demonstrated a
“clear possibility” of future persecution related to his withholding claim.
Hence, BIA’s decision rejecting the petitioner asylum on a statutory basis
was fatally erred as a matter of law and was not sustained by substantial
evidence. Since showing that Geovanni suffered from past persecution
within Mexico on the basis of his sexual orientation for being gay man
bearing female sexual identity was irrefutable, Geovanni was entitled to
asylum and withholding of deportation. The court awarded the petition and
remanded the case to the BIA accompanied by instructions telling that BIA
should grant his application for withholding of deportation and forward the
case to the AG to exercise discretion over granting asylum.
Significance of the Case: The case establishes the precedent for asylum.
It highlights a growing tendency to giving transgender asylum protection
grounded in asylum seekers’ expression of gendered traits. The decision
of the Ninth Circuit raised the gains made in the protection of immigrants
facing harassment to the level of those made in persecution grounded in
religion, race, religion, political opinion, or nationality. Prominent among
the barriers was the changing scope of the “particular social group”
standard that dictates that refugees belong to a particular social group
eligible for asylum, especially if the refugees do not qualify under another
protected category.
The Court of Appeals decision is a landmark decision having a huge bearing
on disparate topics on the legality of gay civil unions; however, the ruling
carries the potential of “opening a flood gate” for individuals with
“alternative lifestyles” to immigrate to the US for similar claims. The ruling
also possesses deeper constitutional significance since it may suggest the
“graying” of the delineation of gender. In the light of the ruling, one may ask
whether gender remains an incontrovertible characteristic grounded in
biology or it is a category that can tilt based on personal inclination.

Case Brief

4

Notes
Attorney General (AG)
Board of Immigration Appeals (BIA)
Immigration Judge (IJ)
Immigration and Naturalization Service (INS)
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